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Abstract

This article explores whether the federal regulation of media has a constitutional
basis in Ethiopia. While the authority to legislate with respect to media is not clearly
assigned in the Ethiopian Constitution either to the federal government or to the
regional states, as a practical matter, the federal government enacts laws regulating
the use of media. Butis this practice, in fact, constitutional? It could be argued,
based on the residual power doctrine, that regional states, and not the federal
government, have the legislative authority to enact such laws. Due to the lack of
clarity on this important issue, controversies may arise when disputes between the
federal government and regional states involve legislative jurisdiction over the
media. How should such disputes be resolved if brought before the House of
Federation? This article argues, based on federalism principles such as
territoriality and subsidiarity, that the federal government has the ultimate legal
authority to enact legislation regulating the broadcasting part of the media, as the
subject matter necessitates federal regulation. Moreover, the federal legislature has
the authority to regulate the print media since they are under the concurrent
jurisdiction of the federal and state governments for enforcing the freedom of
expression rights guaranteed by the Constitution. This article chiefly employs a
doctrinal approach to unpack the legislative authority over media. Though the
federal regulation of media is found constitutionally defensible, there is a need to
clearly establish its authority.
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l. INTRODUCTION

Federalism is a form of multilevel governance that territorially and constitutionally divides
powers and resources between two or more tiers of government.* Under the 1995 Constitution,
Ethiopia has adopted a federal system of government, and as such, there is a division of power
between the federal government and the regional states. According to the Federal Democratic
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Republic of Ethiopia's Constitution, the federal government and its regional states, such as the
Amhara region or Oromia, each have their own legislative, executive, and judicial branches.
The House of Peoples' Representatives (HoPR) and the legislatures of the regional states hold the
highest levels of decision-making authority at both the federal and regional state levels,
respectively. The FDRE Constitution further stipulates that the regional states and the federal
government are independent in terms of the powers provided to each of them and are expected to
respect each other's jurisdictions when using those powers.?

The FDRE Constitution seems to have given an exhaustive list of the powers and functions
of the federal government. The Constitution further stipulates that the federal parliament shall
have legislative power only on matters that are clearly assigned by the Constitution.®> While the
federal legislature is specifically bestowed legislative power in areas such as enacting penal
code, labor code, commercial code, and patent and copy write laws, it is nowhere that the federal
legislature is expressly vested the power in relation to the enactment of media law. However,
practically it is the federal government that enacted it. In federal systems where there are two
Iawmakingq organs with distinct competencies, the power of legislation should be taken very
seriously.

The Constitution provides that all powers not expressly given to the federal government
alone, or concurrently to the federal government and regional states, are reserved to the states.’
As noted earlier, the legislative authority of the media is not specifically stated; whether the two
levels of government have exclusive or shared authority over the matter. When we see this in
light of the constitutional division of legislative authority, the regional states can legitimately
claim the power to enact laws regulating the media industry in their jurisdiction.

The general understanding is that powers not enumerated or exclusively given to the federal
government belong to the states. However, it must be noted that silent matters do not always
mean to suggest or imply matters of regional states’ authority under the residuary clause.?
Therefore, to determine whether a certain issue is a residual power, one must first subtract
whatever authority is explicitly or implicitly granted to the federal government by the FDRE
Constitution. This is so because the legislative powers of the federal legislature are stated in
general terms.’ To determine the legislative power of the federal legislature, one might need to
read the whole text of the Constitution. It should be clear however that the law-making power of
the federal parliament does not mean it is uncontrolled. The people of Ethiopia provide the
authority to the federal parliament to enact laws; the Constitution is only the vehicle through
which this authority is acknowledged and is restricted in various ways.™

2 CONSTITUTION, Proclamation No 1/1995, FED. NEGARIT GAZETA, 1st Year No.1, 1995 (here after, FDRE
CONSTITUTION), Art. 50(2)

% 1d, Article 50 (8)

*1d, Article 52(1)

®Id, Article 55(1)

® Brook House, Checks and Balances in Single Chamber Parliaments: a Comparative Study, 28-38 (1998)

’ See the FDRE CONSTITUTION, Supra note 2, Article 52(1)

® Assefa Fiseha and the Zemelak Ayele, ‘Concurrent Powers in the Ethiopian Federal System’, in Nico Sytetler
(ed) Concurrent powers in Federal Systems Meaning, Making and Managing, Brill Nijhoff, Leiden, Bostoto, 243
(2017) [hereinafter, Assefa and Zemelak, concurrent power in Ethiopia]

® Solomon Negussie, Fiscal Federalism in Ethiopian Ethnic based Federal System, Wolf Legal Publisher, 68
(2006) [hereinafter, Solomon Negussie, Fiscal Federalism in Ethiopian Ethnic based Federal System]
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Who has the right to make laws regulating the media industry in Ethiopia, then? Which
provision of the Constitution could be adduced to grant the federal legislature the authority to
enact media law with a broad national application?™ These are the fundamental issues that this
article aims to analyse. As will be argued, the article claims the authority of the federal
government to regulate the media industry. This is intended to clarify the legislative power over
media law given the division of legislative power in the FDRE Constitution, by establishing
constitutional bases for the authority of the federal government.

Media law is a component of the legal framework for enforcing the subject matter of the
freedom of expression rights, such as political expression, artistic expression, and commercial
expression guaranteed by the Constitution.’” The existing scholarship focuses on the
compatibility of the content of freedom of expression implementation laws with the Constitution
and international human rights standards,™®> but not on the legislative jurisdiction of the
enactment of media laws. The enactment of human rights-friendly media laws is indeed the first
step for the good working of human rights in general and freedom of expression in particular.
Division of legislative power between the federal government and the regional states is an
important area where the regional states can provide practical expression to self-rule. However,
the question about who has the authority to make laws on the media does not seem to have
received sufficient attention and analysis in the current literature. The article aims to fill this gap.
To this end, the methodology adopted in this article is a doctrinal approach. As many legal
scholars do, | rely on textual interpretation, analysis, synthesis, and reasoning that a doctrinal
approach consists of.*

Although the discussion focuses on the Ethiopian legislative power of media law,
comparative experiences will be looked at just to highlight the points raised in the Ethiopian
context. The article will offer potential solutions about the legislative power of media law based
on federalism principles such as territoriality and subsidiarity, and the experiences of other
federations with mature federalism and democracy, like Germany and Switzerland, and emerging
federalism and fragile democracy like Nigeria.’> These countries are chosen based on their
federal structure and adherence to the residual philosophy of regional states' power allocation.
Furthermore, key informant interviews are conducted with members of the legal affairs standing
committee of the parliament of Ethiopia to consolidate doctrinal research. An integrated data
analysis approach is used to combine interviews and legal instruments as sources of data.*®

The structure of this article is as follows. The first section introduces the objective of the
article. The second section provides about the overview of the ways or techniques of allocating
legislative powers in federal systems in general and in Ethiopia in particular. This discussion

1 Media Proclamation, Proclamation N0.1238/2021, Federal Negarit Gazeta, which recently replaced

Freedom of the Mass Media and Access to information Proclamation, Proclamation N0.590/2008 and Broadcasting
Service Proclamation, Proclamation N0.533/2007 and combined into a single document.

2° Andargachew Tiruneh, Ethiopia’s Post 1991 Media Landscape: The Legal Perspective, Addis Ababa

Univelgsity Press, 18 (2017), [hereinafter, Andargachew Tiruneh, Ethiopia’s Post 1991 Media Landscape]
Ibid.
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at 76 (2012)

5 Ronald L. Watts, Comparing Federal Systems, McGill-Queen’s University Press, 3™ Edition, 29-38 (2008),
[hereinafter, Ronald L. Watts, Comparing Federal Systems], democracy is an important means that stimulates the
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media law from both countries with developed and less developed democracies.
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4 HARAMAYA LAW REVIEW [Vol. 14:2025

serves as a background to be in a better position to see how legislative power is divided in the
Ethiopian federal setup. The third section assesses the comparative jurisprudence of legislative
power over media law in selected federal countries. This section examines the comparative
jurisprudence to draw lessons on who should regulate the media in the Ethiopian context. Section
four explores the legislative power of the media in the Ethiopian federal arrangement. It
specifically looks into the fundamental principles, such as subsidiarity and territoriality, which
control how vertical legislative authority is allocated between the federal government and
regional states developed elsewhere in comparative jurisdictions. The fifth section treats media
legislation (print media) as part of concurrent power in the Ethiopian Federation. This section
argues that the power to enact laws regulating media, specifically the print media, falls under the
concurrent power of the federal government and the regional states.'” It should be noted,
however, that the federal regulation of the broadcasting media is claimed based on the principles
of subsidiarity and territoriality.'® Section six deals with counterarguments for the enactment of
media law as residual power in the Ethiopian Federation. Finally, section seven concludes the
article. As argued in the article, the overall conclusion is that though the FDRE Constitution has
not clearly assigned the legislative power of media either to the federal government or to the
regional states its federal regulation is constitutionally defensible.

1. AN OVERVIEW OF THE ALLOCATION OF LEGISLATIVE POWER IN FEDERAL SYSTEMS

In federal constitutions, the division of legislative authorities is allocated to the federal
government or the regional states by referring to the subject matter.® The form of allocation of
such powers can be made by listing exclusive and concurrent competencies of the two levels of
government, leaving residual powers to the other.?’ The specifics of vertical power division vary
from federation to federation depending on factors like history, culture, and legal tradition.?* As
a result, the power structure within federations varies widely, with some such as Germany highly
is integrated and interlocking federation in terms of legislative power and administration of the
same, giving the federal government considerable legislative authority, while others such as
Switzerland are decentralized and grant the member states a large deal of autonomy.? In every
federation, there are also similar characteristics that have an impact on the allocation of power,
such as strong motivations to unite for some goals and ingrained motivations for autonomous
regional administrations for other goals.?®

17 See the FDRE CONSTITUTION, Supra note 2, Article 13 (1), the duty to “enforce” the bill of rights chapter
which is chapter three of the Constitution necessarily involves the enactment of laws for the implementation of the
rights. Hence, regulating the print media is under the concurrent jurisdiction of the federal government and regional
states.

8 However, regarding the regulation of the broadcasting media, the article argues that the trans-regional and
transnational effects of broadcast media necessitate federal regulation.

19 Cheryl Saunders, Constitutional Arrangements in Federal Systems, 25 JOURNAL OF FEDERALISM 2, 61 at 69
(1995), [hereinafter, Saunders, Constitutional arrangements in Federal systems]

20
Id.
2! See Ronald L. Watts, Comparing Federal Systems, Supra note 15, P. 83
%2 GEORGE ANDERSON, FEDERALISM: AN INTRODUCTION: OXFORD UNIVERSITY PRESS, 3 (2008)
23
Id.
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The employment of enumerated powers and the attribution of residual powers is a
widespread trend or method for the distribution of legislative authority in federal constitutions.?*
Enumeration can be used to apportion legislative powers in a variety of ways. The federal
government or the regional states might each have a single list of topics over which they have
legislative authority, and at that point, the other government would be given residual powers.?
For instance, the U.S. Constitution contains a list of the federal government's powers. Most of
them are concurrent and some of them are made exclusively federal, and leaves residual powers
to the states.”® Stated differently, a fundamental tenet of the U.S. Constitution is that states may
act unless the Constitution forbids it, whereas Congress may act only if there is express or
implied authority to do so in the Constitution.?’

The second method of power distribution involves having two lists: an exclusive list and a
concurrent list.?® The constitution of the Federal Republic of Nigeria can serve as an illustration
for this group. The Indian and Canadian constitutions both have three legislative lists that a
federal constitution may have as well. A list of the federal government's exclusive powers comes
first, followed by exclusive lists of the powers of the regional states, lists of the federal
government's and member states’ concurrent powers, and a list of the federal government's
residual powers.?®

The United States, Germany, and Ethiopia all give the federal government specified
authorities and give residual powers to the regional states or landers.®® The United States
Constitution specifies that the federal government has some specified authorities that are outlined
in the document. The United States Constitution also grants the federal government the implied
authority to enact any law that is "necessary and proper™ for the exercise of its stated powers.
The Basic Law of Germany also provides the federal government exclusive legislative authority
as well as the concurrent legislative authority that is shared by the federal government and the
Lander.*! The Lander has the authority to legislate in cases when the federal government has not
used its legislative authority concerning topics that are covered under concurrent legislative
powers.*? The Lander may also pass laws on any additional issues not specifically reserved for
the federal government.® If a federal law and the law of the Lander conflict, the federal law
takes precedence.®

It is worth discussing a bit more about the essence of exclusive power in federal systems.
The term "exclusive power" refers to the authority that federal constitutions specifically grant to

2 J.0.Arowosegbe, Techniques for Division of Legislative Powers under Federal Constitutions, JOURNAL OF
LAW, POLICY AND GLOBALIZATION, 127 at 130 (2014) [hereinafter, Arowosegbe, Techniques for division of
Iegislgl;[ive powers under federal constitutions]

Id.

% Kevin W. Saunders and Michael A. Lawrence, Constitutional Law: Oxford University Press, 17 (2013)

27 Erwin Chemerinsky, Constitutional Law: Principles and Policies, (3" ed., ASPEN publisher, New York,
233 (2006), [hereinafter, Chemerinsky, Constitutional Law]

% See Arowosegbe, techniques for division of legislative powers under federal constitutions, Supra note 24,
P.130

214d.

% See Ronald L. Watts, Comparing Federal Systems, Supra note 15, PP. 29-48

%! Devolution of powers in Germany, Legal Memorandum, 7 (2013)

%2 The Basic Law for the Federal Republic of Germany as last amended on (23 December 2014), Article 72(1),
[hereinafter, the Basic law of Germany]

% 1d. at Article 70(1)

% 1d. at Article 31
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either the federal government or the member states.®® In the area of exclusive powers of the two
orders of government that are constitutionally authorized to exercise them, the other level of
government is not allowed to exercise or interfere with such powers unless it has been properly
delegated to do s0.*® According to K.C. Wheare, the existence of exclusive power is crucial for a
federation because shared power can ultimately be absorbed, at least potentially, into the
exclusive list to the extent that the federal government chooses to regulate it. He observes that
"there must be some matter, even if only one matter, which comes under the exclusive control of
the federation and similarly under the states."*” Moreover, assigning the exclusive duty to one
government or the other strengthens that government's independence and makes it apparent
which government is in charge of formulating the relevant policies.*® Therefore, one order of
government should be specifically given constitutional authority over a certain topic to the
exclusion of another.

The discussion made above relates to the division of legislative power in federal systems
more generally. That is not focused on Ethiopia. Since the adoption of the new Constitution in
1995, Ethiopia has opted for federalism as a system of government. The FDRE Constitution
sought to provide the foundation for a federal democratic republic.*® It means that the FDRE
Constitution creates the main political institutions, outlines their authority, and outlines
restrictions on that authority.*° It stipulates that the federal government and the regional states
shall each possess legislative, executive, and judicial authority over their respective
jurisdiction.** The federal government appears to have a set of enumerated and restricted powers,
while the regional states retain certain residual authority.** In addition to the residual powers, the
Constitution also lists several other regional states' powers. The federal government has the right
to delegate its powers to the states over certain matters.*® Although there is no explicit ban on
upward delegation of authority, the Constitution does not allow for the transfer of the regional
states’ authority to the federal government.**

Some items are listed as the exclusive competencies of the federal government under the

FDRE Constitution. These include defense, foreign affairs, developing fiscal and monetary
policies, along with the creation and implementation of national standards for health, education,

% Assefa Fiseha, Federalism and the Accommodation of Diversity in Ethiopia, A Comparative Study,
2" revised ed. Avrtistic printing press, 257 (2007), [hereinafter, Assefa Fiseha, federalism and accommodation of
diversity in Ethiopia]

% Muluneh Yitages, Supervisory of power of the centre to regions in South Africa and Ethiopia: A comparative
Analysis, LL.M thesis, University of Western cape, 8 (2009)

" K.C. Wheare, Federal Government, 4™ ed., Oxford University press, 79 (1963)

% See Ronald L. Watts, Comparing Federal Systems, Supra note 15, P. 33

¥ Arun Thiruvengadam and Gedion Timothewos, ‘Constitutionalism and impoverishment: A Complex
Dynamic’ in Michel Rosenfeld and Andras Sajo (eds.), The Oxford Hand Book of Comparative Constitutional Law,
Oxford University Press, 164 (2012)

“0 Assefa Fiseha, ‘Separation of Powers and its Implication for the Judiciary In Ethiopia’, Journal of East
African Studies, VVol.5, No.4., 2011, P.705

*! See the FDRE CONSTITUTION, supra note 2, Article 50 (2)

“2 Assefa Fiseha, Federalism and the Accommodation of Diversity in Ethiopia, A Comparative Perspective, 3™
revised ed., Eclipse printing press, 263 (2010), [hereinafter, Assefa, federalism and accommodation of diversity in
Ethiopia]

*% See the FDRE CONSTITUTION, supra note 2, Article 50(9)

* An express clause permitting the states to delegate their powers to the federal government was included in
the draft of the Constitution, however, it was rejected on the basis that the powers and the functions of the states
needs to be protected and with the view to encouraging states to perform by their own capacity [see minutes of the
constitutional assembly, Vol.4 Hidar 14-20, 1987, E.C. Discussion on Article 50]
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and technology.*® The Constitution also lists some items as exclusive regional state competencies
such as adopting a state constitution, establishing state police, enacting legislation regulating
civil services, and formulating and approving policies on state economy and social matters.*®

It should be noted, however, that the Ethiopian federal government's authority extends
beyond the items listed in the Constitution's Article 51. There are other powers scattered
throughout the text of the Constitution. The most notable example is Article 55, which gives the
federal government more authority, such as the power to enact a labor code, a commercial code,
and a penal code. Therefore, the states' residual authority only applies after taking into account
all of the federal government's constitutionally granted authorities.*” So, the reserve powers of
the regional states, properly speaking, could not be easily ascertained. In such a context, the
enactment of media law is a crucial constitutional issue that might in the future create a big
challenge and controversy in situations where a claim of legislative power is raised between the
federal government and regional states. It is therefore necessary to shed light on this important
issue.

Furthermore, part of the federal government's authority does not appear to be exclusive. For
instance, it appears that the federal government's authority to design and carry out the country's
policies, strategies, and plans about general economic, social, and development issues overlaps
with the authority of the states. This is because the same Constitution also grants the regional
states the authority "to establish and execute economic, social, and development policies,
strategies, and plans for the states,” among other things.*® To distinguish in practice between
these competencies of the federal government and regional states’ appears more troubling. This
might lead to potential conflict between the federal government and the regional states if they
have enacted different laws. It might be good to interpret those legislative competencies as
framework powers that the federal government establishes standards and then the regional states
formulate their policies following the standard.

1. LEGISLATIVE COMPETENCE ON MEDIA: COMPARATIVE EXPERIENCES

This section looks at comparative jurisprudence in the enactment of media law from
Germany, Switzerland, and Nigeria to generate insights to better examine the Ethiopian federal
regulation of media. Stated differently, these comparative jurisprudences are necessary for
ideation purposes.

The framework for the division of powers between the federal government and the Lander is
outlined in the German Constitution, often known as the Basic Law. The landers are given the
residual power.”® The federal government has extensive exclusive, concurrent, and framework
legislative powers, but the landers are responsible for exercising their respective authorities and
administering a large portion of these laws.*® The Basic Law does not specifically mention the
legislative authority of the broadcast media regulation. It can then be logically and
constitutionally argued that the power belongs to the Lander under the residual power doctrine.
The current literature in this field also describes broadcast law as falling under Landers'
legislative power. There are differences in authority regarding the regulation of the press and the

** See the FDRE CONSTITUTION, supra note 2, Article 51

“®|d, at Article 52

7 See Assefa Fiseha, federalism and accommodation of diversity in Ethiopia, Supra note 35, P. 263
“® See the FDRE CONSTITUTION, supra note 2, Article 52(2)(c)

*° Devolution of power in Germany, Legal Memorandum, 5-7 (2013)

%0 See the Basic Law of Germany, supra note 32, Article 30
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broadcasting media. As a result, under the federal structure of Germany, only the Lénder have
legislative authority over the broadcasting law.”* According to Jan Erk, "media policy are
deemed to be a part of the Lander's cultural sovereignty as indicated by Article 30 of the Basic
law."? However, the Landers government have pushed for a national media policy by
harmonizing their broadcasting laws.*

One of the key elements of German broadcasting law is the interstate broadcasting
agreement, which was created cooperatively by all the Lander.>* The agreement lays out both
general and detailed regulations for both public and private broadcasters. Some of these are
establishing fundamental values like respect for human dignity and rules for the oversight of
public broadcasters.>®

Before the 2006 German constitutional reform, the federal government enacted the press law
served as a guiding principle, as it was the authority of the federal government as per Article 75.
Such federal regulation of the press had contributed much to establishing and maintaining a
unified legal system in the Federal Republic of Germany.>® The Basic Law of Germany states
that the only restrictions on press freedom are made by general laws.>” That indicates that the
federal government has the power to establish standards for press limitations. However,
following Germany's constitutional reform in 2006, Article 75, which contained a list of areas
subject to a framework division of legislative power, was amended. Some of them were included
in the exclusive federal and Lander legislative powers, and others under concurrent legislative
powers.”® The regulation of the press media is not expressly stated either as the exclusive
legislative authority or as a concurrent power. There is no specific power given to the federal
government about press law implying that it is left for the Lander to adopt their press law under
residual power doctrine. Landers of the federation have enacted press laws that are largely very
similar both in content and form.>® Under the German constitutional framework, the federal
enactment of media law regulating the press would have simply been unconstitutional.®

The other country considered is the legislative power of media law in the Switzerland
Federation. The Switzerland Constitution's division of authority reflects that a significant
proportion is assigned to the federal government and the residual powers to the cantons.®* So
long as the federal constitution does not restrict the Cantons' authority, they are deemed
sovereign.®? In the Constitution, the legislative authority of the federal government and the

> 1. at Article 30
:2 Jan Erk, federalism and Media Policy in Germany, 13 REGIONAL AND FEDERAL STUDIES 3, 110- 111 (2003)
Id.

> Andreas Oldag, Freedom of the Press and Media Regulation in Cambodia, 18 (2015), [hereinafter, Andreas

Oldagsgfreedom of press and media regulation]
Id.

% Jan Erk, Examining Federal System, State, Society and Congruence in Austria, Belgium, Canada, Germany,
and Switzerland, Routledge, 61 (2008), [hereinafter, Jan Erk, examining federal system]

*" See the German Basic Law, supra note 32, Article 5(2)

% Francesco Palermo, ‘What is wrong with Concurrency? Comparative reflections Based on Constitutional
reforms in Germany and Italy” in Nico steytler (ed), Concurrent powers in Federal Systems, Meaning, Making and
Managing: Brill Nijhoff, Boston, 76 (2017)

%° Toby Mendel, Freedom of Information: A Comparative Legal Survey, 2" ed., UNESCO, 137 (2008)

% Daniel Bekele, Restrictions on press Freedom In Ethiopia: An Historical Analysis of Ethiopian Laws and
Compliance with International Laws, Ph.D. Dissertation, Oxford University, 297 (2019), [hereinafter, Daniel
Bekele, Restrictions on press Freedom In Ethiopia]

®1Thomas Fleiner, the Swiss- Confederation: Forum of Federation, (2007), P.1

82 The Federal Constitution of the Swiss Confederation of April 18, 1999, (status as of 1 January 2016), Article
3 [hereinafter, the Federal Constitution of the Swiss Confederation]
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cantons is spread out throughout many articles, making it difficult to distinguish which functions
are exclusively federal and which are not.®®

Numerous significant provisions for the defense and advancement of fundamental freedoms
and rights are found in the Switzerland Federal Constitution. Many of them expressly state that
the media are to be protected. The federal Constitution of Switzerland states that the
confederation is in charge of radio and television regulation.®* It is different from the German
Basic Law, which allows for the Lander to have the authority to pass broadcast media legislation.

The federal Constitution of Switzerland is ambiguous on which branch of government has
constitutional authority over the regulation of the print media. Print media is rigidly split into
linguistic divisions that operate apart from the framework created by cantonal demarcations.®
The mother tongue is where media consumption is most prevalent.®® The main characteristics of
the Switzerland media field are summed up by the fact that there are no national media in
Switzerland.®’

The experience of Nigeria is also relevant here to consider, as it is a diverse society with a
fragile democracy like Ethiopia. Two categories of authority are provided by the Nigerian
Constitution, one exclusive to the federal government and the other shared by the federal and
state governments.®® According to the Nigerian Constitution, the residual power is bestowed on
the states.®®

The main goals and guiding principles of state policy are established in Chapter Two of the
Constitution, which also addresses the regulation of the media.”® The federal government created
the National Broadcasting Act, sometimes known as the broadcasting legislation, to manage and
control the broadcasting sector.”* According to the Nigerian Constitution, the “allocation of
wavelengths for wireless, broadcasting, and television transmission” is exclusively within the
competence of the federal government.”> The wavelength spectrum is regarded as Nigerians'
collective property.”

The Bill of Rights, which guarantees several civil and political liberties, including the
freedom of the press, is one of the provisions of the Nigerian Constitution.”* It states that
“everyone shall have the right to freedom of speech, including the right to have beliefs and the
freedom to seek, receive, and impart ideas and information without hindrance.”” The federal
Print Media Regulation Act governs printing presses, books, and newspapers published in
Nigeria.”® The legislative authority over the print media is not explicitly stated in the

83See Assefa fiseha, federalism and accommodation of diversity in Ethiopia, Supra note 35, PP. 261-262

% See the Federal Constitution of the Swiss Confederation, supra note 62, Article 93(1)

2: See Jan Erk, examining federal systems, Supra note 56, PP. 79-80

g

% The Constitution of the Federal Republic of Nigeria (1999), Section 4(2) [hereinafter, the Constitution of
Nigeria]

% 1d, Section 4(7)(a)

0 |d, Section 22

™ Ayo Olenrewaju, the Law and the Media in Nigeria by Media Foundation for West Africa, 6 (2012),
[hereinafter, Ayo Olenrewaju, the law and the media in Nigeria]

"2 See the Constitution of Negiria, Supra note 68, Schedule two, Section 66

" Uzoma Chukwemeka.Okugo, Broadcasting Regulation and Broadcasting in Nigeria: An Overview of the
Approaches, 3 research on social science and humanities 2, 12 at 15(2013)

" Id. At pp.14

" See the Constitution of Nigeria, Supra note 68, Section 39(1)

"8 See Ayo Olenrewaju, the law and the media in Nigeria, Supra note 71, P. 7
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Constitution, but in practice, it is enacted by the federal government. According to the
Constitution, the federal government is given the power to pass legislation “to promote and
enforce the observance of fundamental aims and directive principles stated in this
Constitution.””” The press is covered by this section, and federal press legislation is
constitutionally justifiable. The practice of regulation of the media industry in Nigeria seems
comparable to the Ethiopian scenario. Generally, the lessons learned from the experiences of
Germany, Switzerland, and Nigeria federations are that the regulation of the media necessitates
active involvement and cooperation from both levels of government. Moreover, the regulation of
the media industries is a matter that requires a legal regime with the same content and form
across a country. So, all the comparative cases show implicitly that Ethiopia is practically in the
right direction regarding the federal regulatory framework of media. Below is a thorough
description of the Ethiopian context.

V. THE LEGISLATIVE JURISDICTION OF ENACTING MEDIA LAW IN ETHIOPIA: PRINCIPLED
ANALYSIS

The purpose of this section of the article is to identify the guiding principles for the
distribution of legislative authority under the FDRE Constitution. As a result, many federalism
principles are used to assess the legislative authority over media regulations. This section of the
article argues based on the principle of subsidiarity, territoriality, and implied law-making power
that the federal regulation of media is constitutionally legitimate. These principles are helpful for
constitutional interpretation when the federal government is not expressly assigned to the
regulation of a certain matter. These will be discussed in order and are complementary.

A. The Subsidiarity Principle

Generally speaking, countries that use a federal system of government rely on the
subsidiarity idea for the allocation of power based on capacity and efficiency.’® According to the
principle of subsidiarity, the federal government should only take a supporting role in
governance when the regional states are unable to act independently.”® The European Union
devised the idea of subsidiarity to determine issues relating to the division of power between the
Union and the member states. Its main purpose is to provide a certain level of independence for
the member states against the Union.®° Unless the goals of action can be better achieved at the
Union level due to the large scope and impacts of the proposed action, powers at the European
Union level should not be utilized; rather, it is to be exercised by the principal states.®! This
principle provides a suitable framework for decidin% whether the federal government or the
member states should have and use a particular power.®

The central theme of the subsidiarity principle is that the powers of government should be
exercised primarily by the regional states because they possess more competence in solving
problems that confront the government daily.®® The federal government should only exercise
power in respect of those matters in which the regional states are found incapable of achieving
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results acting on their own. This is related to the fact that matters are wide in scope, complex in
nature, or have of broad national effect.®* Therefore, the federal system's legislative power-
sharing between the two levels of government is governed by the subsidiarity principle. It is
necessary, especially when the power is not expressly granted to the federal government, but the
subject matter necessitates federal regulation. Stated otherwise, the federal government should
not have any authority over a matter unless doing so will result in a superior level of comparative
efficiency or effectiveness.®

The question of whether or not Ethiopia's Constitution incorporates the subsidiarity
principle to address the balance of power between the federal government and the component
states is very pertinent at this point. By requiring the states to set up local administrations and to
devolve power next to the hierarchy of the administration at the federal level, Solomon Nigussie
claims that the FDRE Constitution "seems to have included the importance of the principle of
subsidiarity in its provisions."®® The Constitution further states that the state governments "must
be established at state and other administrative levels that they think essential."® The lowest tier
of government must be given sufficient authority to allow citizens to actively engage in its
management.®® States are free to choose the number of tiers of state-level administration by this
clause. The subsidiarity principle aims to keep significant authority at the lowest level where it
may be done successfully while ensuring that powers are exercised as close to the citizen as
possible.?® Therefore, even if the principle was not explicitly acknowledged, it can be established
by interpretation of Article 50 (4) of the FDRE Constitution. It is possible to argue that the
federal legislature has the constitutional basis for enacting broadcasting media law for national
application by claiming better efficiency. This is so because of its broad national impact. Hence,
this principle can be safely taken as one of the constitutional bases to justify the federal
regulation of the broadcasting media.

According to an interview with Ato Beminet Mohammed, a former legal expert for the
Ethiopian parliament, the issue of legislative jurisdiction over media law was not brought up
during the legislation process. He also stated that, let alone the media issue, which is a minor
one, "there is a practical tendency of the federal government considering the regional states as
incapable of shouldering such tasks" in many other cases.® As a result, the rights of the regional
states to enact media law and other important legislative powers are not respected.** This study
disagrees with the statement that the issue of media legislation is not a minor one, since law-
making is an important aspect of the right to self-determination of the regional states.

In an interview with Ato Teshome Eshetu about the constitutionality of the federal
legislature enacting media laws of national application, he stated that Ethiopia does not have a
problem with the constitutionality of media legislation. In his view, any issues whether expressly
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given to the federal government or not, so long as the matters have a national impact and require
national standards, the federal government has the authority to regulate those matters and media
is one among them. He continued to justify the legitimacy of the federal legislature to enact
media law by saying that the Constitution “cannot be a dictionary to list everything."% In his
opinion, the key question is whether a national standard is necessary for media legislation. The
federal government has authority over anything that requires a national standard. He did not,
however, identify the constitutional support for his claim that passing media legislation is a
norm-setting activity. The government officials' assertion did not seem to hold true, since if the
federal government passes legislation in any of the listed or unlisted areas under the pretext that
such areas require a national standard, the concept of the separation of powers might be
undermined. The basic policy in a federal system is that both the federal government and the
regional states must be autonomous in their respective spheres.”

B. The Territoriality Principle

According to Daniel Elazar, territoriality serves as the foundation for the genuine division of
power, which is the most prevalent and effective in federalism. The two forms of authority
required for a viable polity can only be accommodated by a territorial division of power.”*
According to the territoriality principle, the federal government should be exclusively
responsible for regulating any activity that has an impact beyond one regional state. Only the
federal government has jurisdiction over the entire country, whereas the regional states that make
up the federation have jurisdiction over their territories.”™ Federalism as a form of government
enables the division of governmental powers according to the territory, and legislative powers
that require local context are bestowed to regional states.® This implies that the federal
government may pass laws directly on issues that have an impact outside the borders of the
member states and so fall under its competence.®’

The minutes of the Ethiopian Constitutional Assembly reveal that the nature of subject
matters was the basis for the division of legislative authority between the federal government and
the regional states.®® Matters of wide scope are assigned to the federal government because it is
only the federal government that can take into account the interests of Ethiopia's people as a
whole. If the regional states are given such matters to regulate, problems might be created with
the uniformity of the law and ultimately might threaten the territorial integrity of the federation.®

At this stage, it is crucial to examine whether or not the territoriality principle is included in
the FDRE Constitution. A closer look at provisions under the FDRE Constitution shows that the
territorial principle is the basis for the division of legislative authority. The federal legislature has
the authority to enact laws over issues that affect the territories of more than one regional state.
These include subject matters like interstate trade, using land and other natural resources, and so
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forth."® These are examples of constitutional clauses to demonstrate how the territoriality
principle is tacitly employed to allocate the legislative competence of the federal government.

So, the article argues that the way some powers are allocated between the federal
government and the regional states under the FDRE Constitution demonstrates the territoriality
principle.’® This method of power division aims to achieve national standards while allowing for
some latitude in their implementation and enforcement at the level of the regional states.'®
According to Yonatan Tesfaye, any subject matter that affects more than one of the regional
states, "automatically calls for federal regulation."'% The territoriality principle suggests that
only issues that cannot be adequately handled by the regional states must be the concern of the
federal government, which limits the type and scope of federal legislation.'® As a result, by this
principle, the federal government may be granted the constitutional authority to pass legislation
on a specific issue that affects the entire country. Due to its trans-regional and transnational
effects, the territoriality principle could be used as a reason for Ethiopia's federal legislature to
enact a broadcasting media law with national application. This is so because the FDRE
Constitution in part states that the right to freedom of expression ‘shall include freedom to seek,
receive and impart information and ideas of all kinds, regardless of frontiers.”*®® This is to ensure
the free flow of information, ideas, and opinions, which are essential for the functioning of a
democratic order. %

Under the minutes of the recently amended Freedom of the Mass Media and Access to
Information Proclamation No. 590/2008, the federal government registers where the proposed
distribution to publish a periodical goes beyond one regional state. The regional states are
responsible for doing so when the proposed distribution of published magazines is restricted to a
single regional state. The proclamation's draft history also contains a claim that, even if
registration for regional states is permitted when the proposed distribution is only in one regional
state, as a matter of fact, distribution can occur in more regional states.®” This view, however,
was rejected and the final draft stated otherwise. The final draft of the proclamation reads as
follows: “Anyone who desires to publish a periodical shall register from the Ministry of
Information where the proposed distribution of periodicals goes beyond one regional state or
from the information bureau of the region where the proposed distribution of periodicals is
restricted to one regional state,".*® This is also a blatant example of the territoriality principle
being followed. By implication, it would appear that a periodical published in one regional state
could not be read elsewhere. Given how challenging it is to govern, the law may not have had
this intention. This should not be interpreted in any way as a justification for limiting. Periodical
distribution restrictions in one regional state seem to be an issue that requires reconsideration. To
recap, the article argues that the territoriality principle is implicitly installed under the FDRE
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Constitution, and it can be adduced as a justification for the regulation of the broadcasting media
by the federal government.

C. Implied Power of Law-Making Doctrine

The implied power doctrine is necessary in federations to constitutionalize federal laws to
render them legitimate in the event it becomes compulsory to exercise a particular matter that
does not belong in its enumerated jurisdiction but derives from the express powers.'® The
Constitution of the United States expressly lists the federal government's authority. However,
judicial interpretation can be used to broaden the federal government's legislative authority.''
When the federal government established legislation establishing the Bank of the United States,
which was questioned in the well-known case McCulloch v. Maryland, the meaning of the
"necessary and appropriate clause” came into focus.*** According to Chief Justice John Marshall,
"the writers of the Constitution could not specify all the powers of the Federal Government in the
Constitution.” Instead, it takes advantage of the Constitution's necessary and proper clause to
grant Congress the authority to pass the legislation necessary to carry out its specified
functions.*? This suggests that Congress may use any method or means to exercise its express
power that is not barred by the US Constitution. It should be noted here that the purpose of
taking the US jurisprudence is not to compare and contrast with Ethiopia and then to draw
lessons. It is rather to take ideas for ideation purposes or just to highlight points raised in the
Ethiopian context. Since it is pretty clear that the Congress in the USA context is different from
the Ethiopian legislative organ, in the USA context, the Congress represents both the federal and
regional states. However, in the Ethiopian context, the House of Peoples’ Representatives is the
sole lawmaker that only represents the federal government.

A provision is made in a constitution that is meant to stand the test of time and be flexible
enough to accommodate different human affairs.**® Therefore, the ability to tax and regulate
trade is a constitutionally enumerated authority that also includes the implied power to create a
bank. The idea of implied authority, which holds that Congress has all powers not expressly
assigned to it by the federal Constitution or the constitution of a specific regional state, is now
widely accepted in American constitutional law.'** Although implied powers are not explicitly
listed in the Constitution, they are inextricably linked to those powers of the federal government
and are enforced through constitutional interpretation.™ The idea of implied power has its roots
in the necessary and proper clause.

Regarding the implied power of law-making in the Ethiopian context, there are no cases of
constitutional adjudication that dealt with how the Constitution applied implied authority.**®
Solomon Nigussie argues that there exists a higher opportunity for the establishment of implied
powers since "some of the powers of the federal legislature are offered in general
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expressions."**” The subject of insurance, for example, appears to be within the federal
government's legislative competence while not being expressly assigned in the Constitution. It is
related to interstate commerce and might be viewed as one of the implicit powers of the federal
government.**® The fact that the federal legislative competencies stated under Article 51 contain
generally enumerated or broadly stated matters necessarily entails invoking implied power for
their execution. In fact, owing the legislative competence of the federal government is not an
exhaustive enumeration sheds some doubts as to what direction the practice will ahead.

Coming back to the question of legislative competence of media, both the print and
electronic media depend on technology, the regulation of which falls under the competence of
the federal government.**® Since it is strictly connected to the federal government's authority that
has been specifically mentioned, it could be inferred that the federal government has implied
legislative authority. Moreover, a ratified treaty can call for media legislation that outlines
implied legal authority for the federal government.'?® Therefore, implied law-making power can
also be adduced as justification to support the constitutional competence of the federal legislature
to enact media law with a broad national application.

Along with the foregoing, the recently amended broadcasting service proclamation's
preamble cites the following reasons as justification for its enactment: “Broadcasting service
plays a major role in exercising the basic constitutional rights such as freedom of expression,
access to information, and the right to elect and to be elected.”*** Freedom of expression is a
fundamental individual human right that is essential for the good working of the entire human
rights system,'? and hence, the relevancy of its federal regulation is less disputable. In the
United States, the "necessary and proper clause” grants Congress the authority to pass laws that
are necessary and appropriate for carrying out its express power. It appears that the federal
legislature of Ethiopia enacts media laws, believing that doing so is necessary for it to exercise
its exclusive power. This is an additional form of federal law-making authority that derives from
the nature of other powers and functions that are given to the federal government.

Implied authority can be used to adapt the Constitution to changing circumstances without
the requirement for a constitutional amendment.'*® It should be noted, however, that merely
adding a reference to something else in the Constitution does not give the federal government an

117 |d

1814, at pp. 69.

119 See the FDRE Constitution, Supra note 2, Article 51 (3)

12014, Article 55(12)

121 Broadcasting Service Proclamation, Proclamation N0.533/2007, FED. NEGARIT GAZETA, Year 2007, done at
Addis Ababa, Para. 1 and 2

122 Michael O’Flaherty, Freedom of Expression: Article19 of the International Covenant on Civil and Political
Rights and the Human Rights Committee’s General Comment No 34, 12 HUMAN RIGHTS LAW REVIEW 4, 627 at 627
(2012), the federal regulation of media law is also justified by connecting with Article 55 (2) (b) of the Constitution
that expression rights can be regarded as part of the broader category of political rights recognized under the
Constitution.

123 Endalkachew Geremew, the Legislative Competency of the Federal Parliament on Matters Uncovered under
FDRE Constitution, based on Empirical Appraisal of Laws, LL.M thesis, Addis Ababa University, 82 (2010)



16 HARAMAYA LAW REVIEW [Vol. 14:2025

implied right to pass laws; instead, there must be a legitimate necessity for doing so.*?* There
must be some connection to a constitutionally specified authority to assert an inferred power.*?

V. TREATING MEDIA LEGISLATION (PRINT MEDIA) AS PART OF CONCURRENT POWER
UNDER THE FDRE CONSTITUTION

According to the concept of concurrent authority, which was covered in section two, both
the federal legislature and the legislatures of the regional states may pass legislation that falls
within these categories.’®® Concurrency is granted in a way that allows each branch of
government to pass laws on the same topic, under certain circumstances, separately but not
simultaneously.*?’

The main concern of this section is to examine whether or not the regulation of the print
media is a concurrent power. Unlike many other federal systems, the FDRE Constitution does
not clearly list the concurrent legislative powers of the federal government and the regional
states, except for the tax issue.*”® However, it is possible to argue that the Constitution provides
other concurrent powers that are not explicitly referred to as concurrent by the Constitution but
are available implicitly in several sections of the Constitution. The article argues that press law is
one of the concurrent authorities that the Constitution does not specifically mention as
concurrent.

According to Assefa Fiseha and Zemelak Ayele, there are four different types of concurrent
powers under the FDRE Constitution. The first type is an enumerated concurrent power, which is
similar to the German Basic Law in that it contains a list of concurrent powers that are
specifically provided for the two orders of government.!”® An example of such concurrent
legislative authority is related to social and economic policy-making and regulation. The second
sort of concurrent authority comes from framework legislation, where the Constitution allows the
federal government to establish broad standards and fundamental policy benchmarks while
giving the regional states the latitude to enact their laws.** That implies that the federal
legislature has legislative power such as over land and other natural resources while allowing
regional states to enact laws that regulate the administrative aspects of natural resource use and
management.’® The authors make the case that neither level of government must receive all
socioeconomic authority. Concurrency can also be seen as a way to put certain federalism ideas,
such as subsidiarity and cooperation, into practice.'*?

The third sort of concurrency occurs when the authority to enact laws and to carry them out
is divided. In this situation, the federal government enacts legislation, and the regional states
carry it out. A typical example of such concurrent power is Article 55 (6) of the FDRE
Constitution, which stipulates that the federal government has the authority to enact civil laws
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that are considered essential for creating and preserving one economic community. The fourth
type of concurrency is called generic concurrency. The power in this instance is not listed as a
concurrent power.** My argument for treating print media as part of concurrent power is based
on the idea of generic concurrency as presented below.

Chapter three of the Constitution, also known as the Bill of Rights chapter, provides a legal
basis for claiming concurrent media legislation by allowing both the federal government and the
regional states to adopt laws to enforce rights. The federal legislature is allowed to adopt press
law since media law is part of the legal framework for upholding the freedom of expression
rights granted by the Constitution and falls under the concurrent legislative authority of both
levels of government.’** According to the Constitution, all federal and state legislative,
executive, and judicial institutions at all levels shall have the responsibility and duty to uphold
and enforce fundamental rights and freedoms.™® The legislative component is the only part of
the topic that is being presented. Both the federal and the regional state legislatures are referred
to as legislative organs. Making laws is the legislature’s main constitutional duty. It follows that
the application and realization of human rights at the national level are greatly influenced by the
existence of special national legislation.**

According to Rakeb Messele, the legislature, to fulfil its responsibility to close the gap and
make the constitutional principles a reality, "has enacted particular laws, such as the press law
and the broadcasting law."*" Passing implementation laws is a necessary part of any
enforcement effort for human rights.”® The article makes the case that Chapter 3 of the
Constitution contains the area of media law and that it is the responsibility of both the federal
government and the regional states to uphold the freedom of expression rights guaranteed by the
Constitution. The responsibility to uphold freedom of expression rights entails adopting
proactive efforts, such as passing legislation and implementing rules like press laws. It is also
important to note that the majority of media regulation is both national and international in
content, and it calls for uniform standards throughout the country. It is the federal government's
primary duty and economically sensible to establish national standards for the media. The duty to
enact particular laws to carry out this chapter's provisions on freedom of expression also applies
to the regional states following national standards. As a result, the obligation to uphold and
enforce the chapter's freedom of expression rights can be seen as a joint exercise of the two tiers
of government.**

Furthermore, Ethiopia is a signatory to important human rights treaties, and as such, it is
obligated to respect, preserve, and uphold these rights. Ethiopia must execute all necessary
legislative, administrative, and other measures for the realization of the rights established in the
treaties.'*” The implementation of bills of rights, which may include the adoption of laws like the
press law, bears significant relevance to the obligation to safeguard. The Constitution does not
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specify the precise functions of each level of government, but both are given the authority to act.
So, press law is a typical example of generic concurrency. Such a thorough analysis of the
constitutional text gives useful guidance about the legislative power of the press law. Upon
examining the relevant constitutional text, it becomes clear that the Constitution provides support
to the federal government to regulate the print media, thereby limiting the residual power of the
regional states.

In conclusion, the Bill of Rights enforcement is described in general terms, and the
enactment of implementation laws for the Bill of Rights falls under the concurrent jurisdiction of
the federal government and the regional states. In practice, however, the federal government has
had the most dominant presence in legislation of concurrent powers'*! such as regulation of
freedom of the press. This is so because the federal government enacted a detailed legal
framework for regulating the media industry, leaving limited room for regional states to exercise
legislative authority.

VI. A COUNTER ARGUMENT FOR MEDIA RESIDUAL POWER UNDER THE FDRE
CONSTITUTION

If the FDRE Constitution is interpreted literally, it may be argued that the regional states'
residual power includes the authority to enact media law. The Constitution is silent regarding
who should have the authority over media regulation. In such a situation, the Constitution allows
the regional states to regulate the matter under the residual power doctrine, and it is the will of
the Ethiopian people to do s0.'*? This suggests that the enactment of media law might be one of
these residual powers. Daniel Bekele claims that media law was arguably issued by the federal
legislature in violation of the Federal Constitution, which confers no power to enact a law
concerning the press.'*® He continues to argue that the power to enact laws governing media
institutions within their jurisdiction belongs to the regional states to the extent that any law they
may enact is consistent with constitutional norms and international human rights standards to
which Ethiopia is a party.*** It can be said that it is one area of legislative powers where regional
governments have shown some legislative muscle** in the media industry, presumably because
this regulation of media is the residual power of the regional governments. In practice, the
regional governments simply used the federal media law to enforce the bill of rights of the
Constitution, such as the right to freedom of expression.

However, it is not a residual power of the regional states. As was previously argued, the
federal government of Ethiopia is not prohibited from enacting a legitimate media law with a
national application by the simple fact that there is no specific provision in the Ethiopian
Constitution to grant it. There are many constitutional bases for the federal government to justify
its regulation of the media industry. Although the Constitution does not specifically identify
media as one of the activities that demand standards, it is less disputable for the relevancy of the
federal regulation of media to set a national standard. As is evident from how legislative
competence is vertically divided in the FDRE Constitution, the federal government has
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legislative authority over issues that are the concern of the country as a whole. The regional
states have legislative authority over issues that are not primarily of common interest but are
thought to be relevant to the expression of regional identity.'*® The case in point is that the media
IS a matter of national concern and calls for federal regulation.

In the case of the family law issue, the House of Federation (HoF) was asked for its advisory
opinion on whether or not the House of People's Representatives (HPR) has the legislative
competence to enact a federal family code applicable across the federation. The Council of
Constitutional Inquiry (CCI) suggested that enacting a family code falls within the power of the
regional states on two grounds: first, the enactment of a family code has cultural, traditional, and
religious attachments to society. For the manifestation of regional identity, the regional states
need a variety of laws. Second, reserve powers are vested in the regional states and are not
specifically granted to the federal government.**’ Hence, it is the legislative competence of the
regional states to enact family law.

It should be noted that although the legislative competence of both family law and media
law is not expressly stated in the Constitution, they have dealt with fundamentally different
issues. We expect different laws from the regional states as family law touches on society's
culture, traditions, and religion, and accommodating these kinds of diverse interests is one of the
fundamental tenets of federalism. They are autonomous in enacting laws that are appropriate for
their socioeconomic and cultural environment. As opposed to this, media regulation requires
uniform standards across the federation and does not require different legislation. This is because
media as a subject matter consists of national and international content in the regulation of
freedom of expression.'*® Therefore, the enactment of media law by the federal government
ensures that there is a cohesive and unified system of laws regulating the media industry across
the country.

VIlI. CONCLUSION

The article has looked at whether it was appropriate for Ethiopia’s federal government to
enact a media law with broad national application and determined that it was constitutionally
acceptable. The FDRE Constitution leaves a reserve clause upon regional states while the federal
government holds enumerated powers. It is nowhere that the federal legislature is expressly
vested the power about the enactment of media law, but practically it is the federal government
that enacted it. On the one hand, the division of powers in particular to the federal government
powers stated in general terms on the established federal arrangement. This may add other
powers to the law-making lists that derive from the nature of other functions the federal
legislature is constitutionally conferred. On the other hand, the residual power doctrine generally
allows law-making authority for regional states upon matters uncovered under the Constitution.
This creates ambiguity about the legislative authority of media law in the Ethiopian federal
arrangement. The article has argued, however, for the authority of the federal government to
regulate media by establishing constitutional bases. It is possible to cite pertinent words and

146 Zelalem Eshetu, ‘Decentralizing Treaty making Power of the Federal Government under the Ethiopian
Federal System: In search of better Safeguarding Mechanisms’,1 the International Journal of Ethiopian Legal
Studies 1, 4 at 5 (2015)

7 See Assefa Fiseha, federalism and Accommodation of Diversity in Ethiopia, Supra note 35, P.293 and see
the Ruling of the council of Constitutional Inquiry (CCI) Miazia 26/1992 E.C. [unpublished], it should be noted,
however, that still the FDRE Constitution empowers the House of Federation to determine the family law to be
enacted by the federal government if it thinks that important for the establishment of single economic community.

%8 1n defense of the federal government, the article argues that the federal government has the duty to nurse a
nascent federal system by writing a common media legislation, from which regional states use it as a standard.
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phrases, as well as federalism principles like subsidiarity and territoriality in the FDRE
Constitution, which can indicate the federal government's constitutional legislative competence
to regulate the broadcasting part of the media.

The article also demonstrates that the press law, which is a component of the legal system
for upholding the rights to freedom of expression guaranteed by Article 29 of the Constitution,
falls under the concurrent legislative authority of the two orders of government. The practice has
shown that the federal government has historically been the dominant one. Although it is
theoretically acceptable for either the federal government or the regional states to enact
exhaustively in the case of concurrent press law, the existence of dubious practices on the part of
the federal government obstructs prospects for genuine lawmaking power of the regional states
that conform with constitutional and international human rights standards. The federal
government is required to provide significant latitude for the regional states of the federation to
adopt media laws on behalf of their separate constituents. The practical legislative dominance of
the federal government in the area of concurrent power of the press and other areas beyond the
text and the spirit of the Constitution, with no threat to its constitutionality, could defeat the
essence of the division of power and autonomy of regional states. It is therefore the distinct
legislative competencies of the two orders of government in the federal system that should be
taken so seriously.

The article suggests or recommends that even though the enactment of media law by the
federal government is constitutionally defendable Article 55 (1) of the Constitution that regulates
the division of legislative powers should be interpreted a bit broadly in a manner that establishes
a clear legislative authority over media. This interpretation can reduce the ambiguity and set up a
clear constitutional basis for the legislative authority of media. To this end, it is hoped that the
federal regulation of media is subjected to review by the House of Federation. The House of
Federation can play its role in determining the constitutional competence of the federal
legislature to enact media law of national application by endorsing that silent matters do not
always mean to suggest matters of regional states’ autonomy under the residuary clause. By
doing so, any potential conflict that could arise claiming legislative jurisdiction over the media
between the federal government and the regional states will be avoided.



